CLASS ACTION
SETTLEMENTS HAVE
CONSEQUENCES
From Florida to the State of Washington
by Dennis J. Wall

M

ost people agree to pay
for force-placed insurance. They just may not
realize it.
When we borrow money, we almost
always give our lenders collateral to
back the loan. We also agree that we will
buy insurance to protect the collateral if
the collateral is particularly big, such as
our house in a mortgage loan. In the
event that we do not make the loan payments, or if we do not keep insurance in
place to protect the collateral, we also
agree that our lenders can place insurance to protect the collateral and force
us, the borrowers, to pay for it.
But we generally do not agree to pay
the additional price of kickbacks and
other secret charges which insurance
companies allegedly pay to banks in
exchange for a place on the lenders’ approved list of insurance companies offering force-placed insurance.
In the case of Keller v. Wells Fargo
Bank, N.A., 2014 WL 6684895 (W.D.
Wash. Nov. 25, 2014), the U.S. District
Court for the Western District of Washington refused to immediately dismiss
a lawsuit filed by homeowners as a class
action in Washington state over alleged
practices of lenders and their agents in
force-placing insurance.

The Court instead provisionally granted the named plaintiff-homeowner’s
motion to temporarily enjoin the defendants’ foreclosure sale of their home. The
federal judge in the Western District of
Washington ordered a temporary injunction subject to proof from the plaintiffs
that they timely “opted out” of a Florida
class action settlement which seemed to
involve the same issues of alleged lender
force-placed insurance practices:
Accordingly, as set forth below, the
court will grant limited injunctive
relief to allow plaintiffs an opportunity to come forward with evidence
or argument that demonstrates
that they opted out of the [Florida]
settlement or that their claims are
somehow not covered by the settlement. (Keller v. Wells Fargo Bank,
N.A., 2014 WL 6684895 *2-*3
(W.D. Wash. November 25, 2014)).

The Florida class action settlement
was written and reached in a case
called Fladell.
Two earlier decisions in other districts
have come to light involving the same
defendants and the same Florida class
action settlement. One such decision is
in Ali v. Wells Fargo Bank, N.A., 2014 WL
819385 (W.D. Okla. March 3, 2014). The
judge in Oklahoma took a different ap-

proach to the same issue which faced the
federal judge in Washington state.
The federal court in Oklahoma found
that “the alleged conduct of Wells Fargo
on which Plaintiff bases her claims [in
the Oklahoma case] constitutes the
same factual predicate for the class
claims in Fladell. A settlement in F
 ladell
will likely prevent class members from
subsequently asserting claims relying
upon a legal theory or theories different from that relied upon in the class
action complaint, but depending upon
the same factual predicate.” Ali v. Wells
Fargo Bank, N.A., 2014 WL 819385 *2
(W.D. Okla. March 3, 2014). Since the
Oklahoma plaintiff’s case may have
been resolved without her participation by the pending settlement in the
Florida case, said the Oklahoma judge,
“[u]nder these circumstances, the Court
finds a stay of this case is appropriate.”
Ali v. Wells Fargo Bank, N.A., 2014 WL
819385 *2 (W.D. Okla. March 3, 2014).
Since the cited decision was made in
Oklahoma, the federal court in Florida
has approved the class action settlement in Fladell. Although the Oklahoma parties were ordered to report
to the Oklahoma judge on the results
of the Florida class action settlement
in Fladell, PACER, the portal for Public Access to Court Electronic Records
which includes the Oklahoma court’s
electronic docket, shows that nothing
was filed by the clerk since the date of
these Orders on March 3, 2014.
The oldest case found in which
Fladell has been urged as a bar to lender force-placed insurance claims also
came before the settlement in Florida
had been reduced to a written agreement, let alone before a federal court
in Florida approved the Fladell settlement. The earliest such decision was
rendered by a federal court in CaliforAPR/MAY 2015
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nia immediately after settlement negotiations began in Florida in Fladell.
“On February 3, 2014 the parties in
Fladell reached a settlement in principle,” anticipating that a motion for preliminary approval of their class action
settlement would be filed in March. On
Feb. 19, 2014, a Federal Court stayed
an alleged LFPI class action involving
California homeowners. The ground for
the California court’s order was that a
settlement in Florida in Fladell might
preclude the LFPI class action alleged
in the complaint which was filed in
California in October 2013. Ursomano
v. Wells Fargo Bank, N.A., 2014 WL
644340 *1-*2 (N.D. Cal. Feb.19, 2014).
(Emphasis added.)
In sum, the approach of the Washington court is the best-reasoned decision of the three cases discussed here
on the same issue. The federal judge’s
ruling in Washington bears emphasis
and repetition alike. That ruling allows the plaintiffs in Washington “an
opportunity to come forward with evidence or argument that demonstrates
that they opted out of the [Florida] settlement or that their claims are somehow not covered by the settlement.”
(Emphasis added.)
There is really only one arguably better-reasoned approach than this. That approach would be to make the defendants
raising the issue of claim preclusion come
forward with evidence or argument that
demonstrates that the Washington state
plaintiffs’ alleged claims and classes are
somehow covered by the settlement of
Fladell in Florida. NWL
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