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The Civil Litigation Section has been 
busy!

Since our last newsletter, our section 
has successfully — and safely — resumed 
in-person networking events.

On Nov. 9, 2021, Harrisburg hosted our 
first regional dinner of the 2021-2022 year 
at the Country Club of Harrisburg, featur-
ing Justice Jennifer P. Wilson, U.S. judge for 
the Middle District of Pennsylvania, as our 
guest speaker. 

Attendees enjoyed networking with 
Judge Wilson and other attendees. After 
dining on filet and crab cakes, Judge Wilson 
shared her insights with attendees of the 
impact of COVID-19 on court proceed-
ings and potential adjustments that may be 
utilized in the future. Stay tuned for more 
section regional dinners in Philadelphia, 
Erie and Pittsburgh in 2022. As in the past, 
the section subsidizes our regional dinners, 
offering our members a great dinner with 
superb speakers at a significantly reduced 
price. 

Section Council has also been busy 
establishing the Civil Litigation Section’s 
Professional Excellence Award. The 
Professional Excellence Award will be 
awarded annually to an individual who 
has been a civil litigator and/or judge for 
at least 15 years, a member of the Civil 
Litigation Section for at least five years 
and demonstrate the following:

• Excellence in the practice and/or 
administration of law.

• Professionalism and the faithful 
adherence to the highest ethical 
standards.

• Civility, courtesy and fairness in deal-
ing with others.

• Integrity inside and outside the 
courtroom. 

The section may also consider other 
criteria including but not limited to 
significant contributions in their area 
of practice, community involvement, 
bar-related and/or educational activi-
ties, advance a cause of underrepresented 
groups in the civil litigation system and 
enhancement of the civil litigation system. 

All nominations (nominations forms 
were emailed to all members) for our 
inaugural Professional Excellence Award 
must be submitted to Pamela Kance by 
the close of business on Jan. 31, 2022. 
This award will be presented to the win-
ner at the Civil Litigation Annual Retreat 
in Gettysburg in the spring of 2022. 

Speaking of our section’s annual 
retreat, we have been busy planning 
the event. But because of unforeseen 
circumstances, our section had to 
quickly switch gears from our originally 
planned venue — Cape May, N.J. — 
to Gettysburg. Our Civil Litigation 
Section Annual Retreat will now be con-
ducted April 29 to May 1, 2022, at The 
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Gettysburg Hotel in Gettysburg. We 
plan some exciting programs, includ-
ing lessons from Abraham Lincoln and 
the ghosts of Gettysburg. Our Saturday 
evening reception and dinner will be 
at the Gettysburg National Military 
Museum and Visitors Center.

Remember, the word is out that our 
members get quality programming from 

members of the bench (both federal and 
state) and experienced practitioners, with 
fun networking events, in a beautiful 
setting, all for one low price. Once again, 
our section subsidizes some of the cost 
to our members, and that is why we are 
able to offer our members one low price. 
Mark (or update) your calendars now 
and register early because space is limited 
for the subsidized price.

Finally, our section is looking for-
ward to providing our members with 
more networking opportunities, quality 
programming and improvements to 
civil practice in the new year.

Wishing you and your families a 
warm, safe and healthy holiday season!

Pamela A. Van Blunk, chair 
Van Blunk Law LLC

Member Spotlight: Francine Griesing

Francine (Fran) Griesing

Francine (Fran) Griesing is the 
founder and managing member of 
Griesing Law, a women-owned and 
operated law firm based in Philadelphia 
with satellite offices in Arizona, New 
Jersey, New York and Ohio.

Fran has more than 35 years of 
experience representing clients in 
business transactions, litigation, 
employment, ethics and alternate 
dispute resolution matters. Fran 
frequently represents lawyers and law 
firms in professional responsibility, 
ethical compliance, risk management 
and malpractice avoidance. She also 
conducts ethics training for in-house 
counsel. 

During the past 11 years, Fran has 
grown Griesing Law into a team of 
18, including 10 lawyers, and success-

fully transitioned the firm through the 
evolving legal environment, refocusing 
it from commercial litigation and alter-
native dispute resolution to corporate 
transactions, employment, ethics and 
professional responsibility, government 
and regulatory affairs, hospitality, trusts 
and estates and workers’ compensation. 
Under Fran’s leadership, Griesing Law 
also provides diversity, equity and in-
clusion, antidiscrimination and sexual 
harassment training to clients.

Fran has been recognized by numer-
ous legal rankings for her expertise 
in commercial litigation and em-
ployment law, including Chambers 
and Partners USA, Best Lawyers in 
America, Benchmark Litigation and 
Pennsylvania Super Lawyers. She has 
also been acknowledged as one of the 

Philadelphia Inquirer’s Influencers of 
Law Lifetime Achievers, Philadelphia 
Business Journal’s Best of the Bar, The 
Legal Intelligencer’s Women of the Year 
and Pennsylvania Super Lawyers’ Top 
50 Women Lawyers.

In addition to shepherding 
Griesing Law, Fran became a prolific 
writer and speaker on ethical issues 
facing lawyers during COVID-19 
and the nation’s social unrest cover-
ing topics, such as ethical obligations 
related to remote work and tackling 
bullying and bias in the profession. 
In the past year and a half, she also 
led her diverse team remotely by en-
couraging and helping secure thought 
leadership opportunities for members 
of her team to expand their reach and 
build their credibility.

Editor’s note: The Civil Litigation 
Section is proud to feature Fran Griesing 
in its first Member Spotlight feature.

Please send submissions for the 
Member Spotlight feature in the next 
edition to Editor Brad Smith at bsmith@
galfandberger.com and Section Chair 
Pamela Van Blunk at pvanblunk@
vanblunklaw.com. All submissions should 
be 300 words or less and describe a sec-
tion member whose recent professional 
successes and/or community contributions 
are worthy of being recognized. Thank 
you to Umang Patel for his submission 
nominating Fran Griesing.

mailto:bsmith@galfandberger.com
mailto:bsmith@galfandberger.com
mailto:pvanblunk@vanblunklaw.com
mailto:pvanblunk@vanblunklaw.com
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No Longer a Vast Terra Incognita

Cliff Rieders

By Cliff Rieders, Esq. 
Rieders, Travis, Humphrey, Waters & 
Dohrmann

The United States Court of Appeals 
for the Third Circuit in Drummond 
v. Robinson Twp., 9 F.4th 217 (3d 
Cir. 2021) (Krause, C.J.), is the latest 
federal appellate court to weigh in on 
the question concerning the right to 
bear arms, currently implicated in the 
context of local zoning rules.

The decision, written by Circuit 
Judge Cheryl Ann Krause, naturally 
cites the boundary line established in 
District of Columbia vs. Heller, 554 
U.S. 570 (2008). Pertinent to the 
discourse was Judge Krause’s observa-
tion that the right to bear arms no 
longer presents a “vast terra incognita.” 
Drummond, 9 F.4th at 222 (quoting 
United States vs. Masciandaro, 638 F.3d 
458, 475 (4th Cir. 2011)). 

The question presented in 
Drummond vs. Robinson Twp. is 
whether local zoning restrictions on 
where citizens can purchase or practice 
with firearms implicates the right to 
bear arms under Heller. “As neither rule 
finds deep roots in history or tradition, 
we conclude that both carry constitu-
tional consequences.” Id. at 222. 

The court noted that the Second 
Amendment right to bear arms “is not 
unlimited.” Id. at 225. The court in 
Judge Krause’s typically unambiguous 
language states that as the two-step 
framework, outlined in United States 
vs. Marzzarella, makes abundantly 
clear that different laws trigger differ-
ing tests. Id. at 226 (citing Marzzarella, 
614 F.3d 85, 89 (3rd Cir. 2010)). 

The court noted that in examining 
rules which conflict with the Second 
Amendment, the court will hunt for 
what it calls historical outliers, which 
are laws that lack traditional coun-
terparts. These rules are subjected to 

heightened scrutiny. The court, in its 
evaluation as to whether a rule violates 
the Constitution, will also examine 
“modern outliers.” Those are laws 
“with few parallels in contemporary 
practice.” Id. The court goes on to 
explain that “the more ‘exceptional’ a 
rule, the more likely the government 
has overlooked less burdensome ‘op-
tions’ that could serve as interest just as 
well.” Id., citing McCullen vs. Coakley, 
573 U.S. 464 (2014).

While that language is a bit arcane 
to comprehend fully, the court explains 
that the zoning rules challenged in 
Drummond constitute outliers, and be-
cause the pleading-stage materials failed 
to justify their “anomalous features,” 
the court vacated the District Court’s 
dismissal order and remanded the case 
for discovery. This thoughtful sidestep-
ping of the issue necessarily prompted 
a ruling on the motion for preliminary 
injunction before the court.

At issue was a 265-acre track in 
Robinson Township, Pa., with a gun 
range now designated the Greater 
Pittsburgh Gun Club. The club at one 
point had more than 800 dues-paying 
members. It also served as a practice 
location for nearby National Guard 
units. Without recounting the history 
of the club and actions against it in 
detail, suffice it to say this was an orga-
nization that faced many challenges. 

William Drummond leased the 
land in 2017. Drummond determined 
to engage in the retail sale of firearms 
and to operate a shooting range in an 
attempt to rejuvenate the club. He also 
planned to permit customers to shoot 
firearms such as pistols, shotguns and 
center-fire rifles up to .50 caliber. 

At the time Drummond finalized 
the lease, the township permitted 
gun ranges in three types of districts. 
When the township residents saw CONTINUED ON PAGE 4

that Drummond 
had leased the 
club, they asked 
for rezoning to 
limit activities on 
the property. The 
residents believed 
that the range 
would constitute 
a “nuisance” and 
a “danger.” The 
board voted to amend the rules govern-
ing “sportsmen’s clubs” in categories 
governing the land that Drummond 
leased. The new rules limited clubs to 
pistol range, skeet shoot, trap and skeet 
and rib-fire rifle practice. 

After a thorough evaluation, the 
Third Circuit in Drummond decided 
that the township’s new ordinance 
deviated from the historical para-
digm. Following Heller, the Court in 
Drummond decided that the “presence 
of ordinary restrictions in some places 
cannot excuse extraordinary restrictions 
on others.” 9 F.4th at 228. 

Perhaps even more importantly, 
Drummond reviewed whether to ap-
ply strict or intermediate scrutiny. 
Intermediate scrutiny was said to gov-
ern. If a zoning ordinance has the effect 
of depriving would-be gun owners of 
the guns and skills commonly used for 
lawful purposes, then strict scrutiny 
may be warranted. Id. at 229-230. 
The appellant club operator took no 
position on that issue. In this instance, 
“the challenged ordinance steers clear 
of the Second Amendment’s core and 
thus implicates intermediate scrutiny.” 
Id. at 230.

Judge Krause wrote that the or-
dinance “plausibly fails intermediate 
scrutiny.” Id. The Court noted that if 
nonprofit status moderates commercial 
intensity, as argued by the township, 
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why permit for-profit shooting ranges? 
Id. at 233. Because of the procedural 
posture of the case, the court did not, 
of course, determine that the zoning 
regulation failed intermediate scrutiny 
but rather identified reasons why the 
ordinance “plausibly” fails intermediate 
scrutiny. 

In terms of the burden of proof, the 
court noted:

As the township argues and as we 
accept above, the challenge rules stop 

short of an absolute ban on firearms 
purchase and practice. It does not follow, 
though, that the burden they produce is 
not significant. The nonprofit ownership 
rule, in particular, has already forced 
the Greater Pittsburgh Gun Club out of 
business, and may have the same effect on 
other Sportsman’s Clubs. It is plausible 
that those closures impair residents’ access 
to the weapons and skills commonly used 
to lawfully defend their homes. Id. at 
234.

A rigorous analysis of the rules that 
interfere with the right to bear arms 

must be and should be undertaken, 
according to the court. The appellant’s 
preliminary injunction motion did 
not receive a substantive ruling by the 
district court, and therefore the case 
was remanded for that purpose.

Clifford A. Rieders, Esq., is a boar-
certified trial advocate in Williamsport. 
He is past president of the Pennsylvania 
Trial Lawyers Association and a past 
member of the Pennsylvania Patient 
Safety Authority. None of the opinions 
expressed necessarily represent the views of 
these organizations.

Pa. Senate to Consider Bill Requiring Mandatory Arbitration 
of All COVID-19 Related Personal Injury Claims

On April 6, 2021, the Pennsylvania 
House of Representatives passed House 
Bill 605 (P.N. 1142), which impacts 
the adjudication of COVID-19 related 
claims throughout the commonwealth. 
The bill, which was passed by a 107-94 
vote, consists of two parts.

The first part requires that all 
“personal injury or death cases relating 
to exposure to COVID-19” shall be 
subject to compulsory arbitration on 
an expedited schedule before a panel 
of three members of the bar. This 
would apply to all such cases filed in 
the commonwealth regardless of the 
amount of damages alleged. A case can 
be removed from compulsory arbitra-
tion if the plaintiff files a certificate 
affirming that the personal injury or 
death “resulted from the defendant’s 
failure to comply with public health 
directives in effect at the time of the 
alleged misconduct.” The bill provides 
no means for a defendant to challenge 
such a certificate. The legislation would 
grant a party the right to a trial de 

novo upon payment of “all or a portion 
of fees and costs.”   

The Civil Litigation Section pre-
pared a report and recommendation 
opposing the compulsory arbitration 
portion of H.B. 605. The PBA Board 
of Governors approved that report and 
recommendation, and the Philadelphia 
Bar Association adopted its own resolu-
tion opposing this portion of the bill.

The second part of H.B. 605 
provides that schools, child-care facili-
ties, manufacturers and distributors 
of personal protective equipment, and 
persons providing business or gov-
ernment services, shall not be civilly 
liable for damages or personal injury 
relating to actual or alleged exposure 
to COVID-19 absent a showing, by 
clear and convincing evidence, of gross 
negligence, recklessness, willful mis-
conduct or intentional infliction of 
harm. Protected institutions can over-
come such a showing by demonstrating 
good-faith compliance with public 
health directives. The bill also provides 

similar protections for health care pro-
viders in connection with claims arising 
out of the provision of treatment or 
testing for COVID-19 and claims re-
lating to pandemic-related equipment 
or personnel shortages, a provider’s 
treatment of patients in excess of the 
provider’s capacity or compliance with 
public health directives.

H.B. 605 is the General Assembly’s 
second attempt at passing COVID-19 
liability protections. The first attempt, 
H.B. 1737, was vetoed by Gov. Tom 
Wolf in December 2020. 

It is anticipated that the Senate 
will consider H.B. 605 shortly after it 
reconvenes in 2021.

For the full text of H.B. 605, visit 
www.bit.ly/HB605.

Contributed by Emily A. Cathcart, 
Esq., McElroy, Deutsch, Mulvaney 
& Carpenter LLP; Philadelphia; 
ECathcart@mdmc-law.com.

Legislative Update

http://www.bit.ly/HB605
mailto:ECathcart@mdmc-law.com
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mously ruled against 
the trial court’s 
policy of preventing 
probationers from 
using their medically 
prescribed marijuana 
while under proba-
tion supervision. 
The Pennsylvania 
Supreme Court held 
such court policy 
failed to permit adequate acknowledg-
ment to a probationer’s valid medical 
marijuana prescription card as a patient 
for lawful medical use of marijuana. 
Moreover, the court stated probation-
ers cannot bear the burden of proving 
medical necessity and lawfulness of 
use when probationers already lawfully 
possess medical marijuana prescribed 
by medical authorities, consistent with 
the PAMMA.

According to a recent Philadelphia 
Inquirer newspaper article, despite the 
holding in Gass, several drug courts 
have limited application of the rul-
ing in Gass to probation situations. 
As a result, trial judges in several drug 
courts across Pennsylvania continue to 
mandate defendants turn in their valid 
medical marijuana cards prior to being 
enrolled in a diversionary drug pro-
gram, or they face imprisonment for 
using medical marijuana.4

Recently, Pennsylvania’s 
Commonwealth Court, another 
intermediate Pennsylvania appellate 
court, in Harrisburg Area Community 
College v. Pennsylvania Human Relations 
Commission,5 ruled against a nursing 
student and in favor of her registered 
nursing school, which mandated 
annual urine testing despite her pos-
sessing a properly prescribed medical 
marijuana card. The student refused 

CONTINUED ON PAGE 6

State Courts Coping with Medical Marijuana 
Legislation: Discerning Strife or Harmony

Articles

Judge Stephanie 
Domitrovich

By Judge Stephanie Domitrovich
Legislators in Pennsylvania and, by 

legislation or referendum, in at least 32 
other states and D.C., have adopted 
laws legalizing medical marijuana 
for their citizens with serious medi-
cal issues. In 2016, the Pennsylvania 
General Assembly enacted the 
Pennsylvania Medical Marijuana 
Act (PAMMA), declaring scientific 
evidence exists to suggest “medical 
marijuana being one potential therapy 
that may mitigate suffering in some pa-
tients and also enhance quality of life.”1

Court challenges to medical mari-
juana legalization have involved novel 
and complex issues in a backdrop 
where marijuana usage, whether medi-
cal or recreational, is still illegal under 
federal law. In Gonzales v. Raich,2 the 
U.S. Supreme Court held the federal 
government has constitutional author-
ity to prohibit marijuana for any and 
all purposes. Federal law enforcement 
officers possess the authority to pros-
ecute possession by medical marijuana 
patients, even if these patients reside in 
a state where medical marijuana use is 
protected under state law.

In an effort to discern harmony or 
confront strife when interpreting and 
applying the law, state courts decide 
whether medical marijuana legislation 
“fits” with other state legislation de-
rived from a myriad of legal situations. 
Recent Pennsylvania and New Jersey 
court cases have changed traditional 
thought about how legalized medical 
marijuana applies in a variety of factual 
contexts.

A recent Pennsylvania Supreme 
Court decision helped define the 
boundaries of local courts’ manage-
ment of probationers’ use of medical 
marijuana while under court supervi-
sion. In Gass v. 52nd Judicial District 

of Lebanon County,3 probationers filed 
a class action challenging a trial court’s 
policy of prohibiting probationers from 
using medically prescribed marijuana 
while under court supervision. Sixty 
men and women on probation in that 
court were facing a choice between 
going to prison or giving up their 
possession of medical marijuana au-
thorized by the PAMMA. Probationers 
asserted their absolute immunity 
right as patients, as evidenced by their 
medical prescription cards, arguing trial 
courts were prevented from judicial 
inquiry and oversight of probationers’ 
use of medical marijuana. Probationers 
argued trial courts could not conduct 
hearings where probationers were 
required to prove medical need for 
marijuana when a medical authority 
already authorized such use and posses-
sion under the PAMMA. Probationers 
did not dispute that trial court judges 
could make reasonable inquiries to en-
sure proper and lawful use of medical 
marijuana.

In response, the trial court argued 
the law did not contemplate restraining 
trial courts from monitoring proba-
tioners. In addition, the trial court 
argued difficulties in managing and 
administering conditions of probation 
where probationers are permitted to 
use medical marijuana while under su-
pervision necessitated that trial courts 
prohibit such usage.

 Considering these competing 
arguments, the Pennsylvania Supreme 
Court in Gass noted the case impli-
cated several public policy concerns, 
raising substantial legal questions of 
public importance because other local 
courts across Pennsylvania were also 
about to implement the same local 
policy affecting probationers. The 
Pennsylvania Supreme Court unani-
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to submit a urine sample, appar-
ently knowing she would fail, and was 
expelled from the nursing program 
as a result. The student claimed her 
prescribed medical marijuana was a 
disability that exempted her under the 
PAMMA for said testing. While noting 
all types of marijuana remain illegal 
under federal law, the Commonwealth 
Court dismissed her complaint and 
held the PAMMA amended neither 
the Pennsylvania Human Relations Act 
nor the Pennsylvania Fair Education 
Opportunities Act to accommodate 
individuals who are prescribed medi-
cal marijuana. This court indicated 
that although the PAMMA regulates 
and licenses growers, manufacturers, 
researchers and medical dispensaries, 
the PAMMA fails to address students 
enrolled in education institutions after 
high school. The Commonwealth 
Court notes the PAMMA clearly 
applies to punish nurses who are 
prescribed medical marijuana as use 
could result in endangering the safety 
of others while they are under the 
influence of such marijuana. The 
Commonwealth Court deferred to 
Pennsylvania legislators to address the 
issue raised in this case because legisla-
tors, not the courts, are vested with the 
power to make changes in the law.

In a federal case, Hudnell v. Thomas 
Jefferson University Hospitals,6 Judge 
Pappert, a federal trial judge in the 
Eastern District of Pennsylvania, held 
in favor of an employee by ruling she 
sufficiently stated allegations to support 
a viable claim under the PAMMA. The 
employee, a security analyst, reported 
for her drug test in October 2019 and 
provided the nurse who was adminis-
tering the test with copies of medical 
marijuana prescriptions, including her 
medical marijuana card. The nurse told 
the employee her medical marijuana 

card had expired in August 2019 and 
the employee responded she had an 
appointment with her doctor in a few 
days to get recertified. The employee 
renewed her card about three weeks 
before her drug test, but her doctor 
had not recertified it yet. When the 
nurse gave the drug test, the employee 
asked to submit her card after getting 
recertified. The nurse, however, said 
the employee could not do so and 
referred her to human resources. The 
employee’s doctor then recertified her 
for a medical marijuana card a few 
days after the test, and the employee 
completed her card renewal process a 
few days after being recertified.

After the employee renewed her 
card, human resources told her she was 
terminated. When the employee said 
she had been recertified and obtained 
a valid card, and offered to speak to 
the employer in person, the employer 
refused the offer and told her he would 
send her a termination letter. The 
employer also stated her recertification 
was not relevant because the employee 
did not have a valid medical marijuana 
card at time of the drug test.

The employee, who is an African 
American female, alleged racial bias in 
that the employer did not terminate a 
Caucasian male employee for failing a 
drug test even though he had not been 
certified to use medical marijuana. 
Rather, the employer opted to have the 
Caucasian male employee pursue drug 
treatment.

In denying the employer’s motion 
to dismiss, Judge Pappert held that the 
employee stated sufficient facts that 
reasonably give rise to relief under the 
PAMMA. The employee adequately al-
leged facts that she lawfully purchased 
and used medical marijuana, revealed 
her status as a cardholder, failed a drug 
test at work and was then terminated 
on the same day her medical marijuana 

card was recertified.
This Hudnell case is predicted to 

hold employers responsible for bearing 
the risk of liability under the PAMMA 
in certain circumstances. Employers 
could be liable for failing to make 
accommodations for employees when 
employers know recertification is im-
minent. Employers may have to protect 
employees under the law despite a lapse 
of recertification of medical marijuana 
cards when drug testing these employ-
ees.7

Courts are also deciding crimi-
nal cases involving the sufficiency 
of the odor of marijuana in war-
rantless searches. In Commonwealth 
v. Timothy Barr,8 wherein the 
Pennsylvania Superior Court, an 
intermediate appellate court, held 
the plain odor of marijuana alone 
does not per se establish probable 
cause to conduct a warrantless search 
of a vehicle. The court, however, 
found the odor of marijuana can 
provide law enforcement with a 
general, probabilistic suspicion of 
criminal activity based on the fact 
most citizens cannot legally consume 
marijuana. Courts can consider that 
a defendant presented a PAMMA 
card as a factor weighing against a 
finding of probable cause, as such 
cards provide some evidence sug-
gesting this marijuana was possessed 
legally. However, courts must also 
consider other factors contribut-
ing to a finding of probable cause, 
such as a defendant’s statements and 
demeanor during the vehicle stop, 
as well as the nature of the location 
of the vehicle stop. Thus, the court 
held the odor of marijuana remains a 
factor that courts should consider as 
contributing to a finding of probable 
cause assuming, however, some other 

CONTINUED ON PAGE 7
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While the legal 
malpractice action 
was apparently still 
pending, the Judays 
filed a motion in 
2021 to intervene in 
the MDL. In their 
motion, the Judays 
sought to modify the 
stipulated order to allow them “ac-
cess ‘to full and complete discovery 
regarding Zostavax.’” Zostavax, 2021 
WL 3375941, at *1. What the Judays 
were requesting clearly went beyond 
what was merely in the court’s file and 

Articles

State Courts Coping with Medical Marijuana 
Legislation: Discerning Strife or Harmony

circumstances supply more individu-
alized suspicion that such activity 
is criminal. Moreover, the court 
also recognized the PAMMA allows 
citizens to use and possess marijuana 
lawfully under certain circumstances, 
thereby diminishing an inference of 
illegality simply from smelling the 
plain odor of marijuana. By contrast, 
the New Jersey Superior Court, an 
intermediate appellate court, in State 
of New Jersey v. George A. Myers,9  held 
longstanding New Jersey law remains 
intact in that the mere odor of mari-
juana provides probable cause for 
law enforcement to believe unlawful 
possession of marijuana has been 
committed. This applied, however, 
without evidence presented to law 
enforcement by the person suspected 
of possessing or using marijuana 

demonstrating a registry medical 
marijuana identification card.

These cases from two contigu-
ous states provide a glimpse of the 
impact medical marijuana legisla-
tion is having in the courts. Because 
of inadequately written legislation, 
many more cases will be percolating 
through the courts as judges continue 
to interpret medical marijuana legis-
lation discerning harmony in the law 
or confronting strife. We can only 
stay tuned for now. 

*This article originally appeared in The 
Judges’ Journal, Vol. 60 No. 1. It has been 
reprinted with permission and condensed 
to focus on Pennsylvania legislation and 
litigation.

**For more on this topic, see “Act 
Creates Private Right of Action for 
Terminated Employee Holding Medical 
Marijuana Card” in Case Summaries on 
Page 9.
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Access by Nonparties to Discovery, Despite 
Stipulated Protective Orders: Just the Beginning?

Dennis J. Wall

By Dennis J. Wall, Esq.
In August 2021, the Eastern 

District of Pennsylvania took the first 
step to allow nonparties the oppor-
tunity to access litigation discovery 
protected by a confidentiality order. 
The Eastern District decision came in a 
case of first impression to this author’s 
knowledge: Access of nonparties to 
discovery in a multidistrict litigation 
(MDL), despite an existing stipulated 
protective order (SPO), which is essen-
tially an order of confidentiality.

The case in which a nonparty 
sought to intervene is in re: Zostavax 
(Zoster Vaccine Line) Prod’s Liab. Litig., 
No. 18-md-2848, 2021 WL 3375941 
(E.D. Pa. Aug. 3, 2021). This MDL 

involves a Merck vaccine. Before the 
MDL was filed, Chris and Pat Juday 
had already filed, and lost, a lawsuit in 
the Eastern District in 2016 alleging 
personal injuries that resulted from 
Chris taking the same vaccine. The 
Judays’ personal injury lawsuit ended 
in 2017 when the Eastern District 
“granted Merck’s motion for summary 
judgment that the statute of limitations 
barred the action.” Zostavax, 2021 WL 
3375941, at *1.

In 2018, the Zostavax MDL was 
filed. In 2019, the Judays filed a legal 
malpractice action in the Eastern 
District against the lawyers who had 
represented them in their unsuccessful 
personal injury action against Merck.

CONTINUED ON PAGE 8
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Access by Nonparties to Discovery, Despite Stipulated Protective Orders: Just the Beginning?

Articles

CONTINUED FROM PAGE 7

included discovery exchanged by the 
parties.

The Judays’ motion to intervene 
was granted, but they did not get “full 
and complete” access to discovery 
regarding Zostavax. The court began 
by holding the Judays to their promise 
to obey the SPO by requiring them to 
execute Exhibit “A” to the SPO, a writ-
ten agreement to obey the SPO’s terms. 
The court also limited the Judays’ 
access to “fact discovery taken or pro-
duced that is subject to the protective 
order and that relates to their claims in 
the malpractice action.” Zostavax, 2021 
WL 3375941, at *3. 

In reaching this decision, the court 
relied on the Third Circuit’s list of 
factors outlined in Pansy v. Borough 
of Stroudsburg, 23 F.3d 772, 787-88 
(3d Cir. 1994). More to the point, the 
Court in Zostavax relied on the Third 
Circuit’s list of the Pansy factors as 
summarized in its decision in Arnold v. 
Pa. Dep’t of Transp., 477 F.3d 105, 108 
(3d Cir. 2007):

The Pansy Court identified the 
following factors of the good cause 
balancing test: (1) the interest in 
privacy of the party seeking protection; 
(2) whether the information is being 
sought for a legitimate purpose or an 
improper purpose; (3) the prevention 
of embarrassment, and whether that 
embarrassment would be particularly 
serious; (4) whether the information 
sought is important to public health 
and safety; (5) whether sharing of the 
information among litigants would 
promote fairness and efficiency; (6) 
whether the party benefitting from the 
order of confidentiality is a public en-
tity or official; and (7) whether the case 
involves issues important to the public.

In Pansy, the Third Circuit pre-
sented these factors as a nonexclusive 

list for district judges and lawyers to 
follow when establishing “good cause” 
for protective orders and “orders of 
confidentiality.” Pansy, 23 F.3d at 786. 
That is also how the Pansy factors have 
previously been interpreted in the 
Eastern District. See Grant Heilman 
Photo. Inc. v. McGraw-Hill Cos., No. 
12-2061, 2014 WL 502359, at *2 
(E.D. Pa. 2014).

In the Zostavax MDL, however, the 
court followed the Pansy list to resolve 
when and how to modify a protec-
tive order. Its focus was to determine 
whether “good cause” was shown 
to modify the SPO in the MDL. 
Zostavax, 2021 WL 3375941, at *2. 
In approaching this task, the Zostavax 
court addressed what the Judays asked 
for, of course: access to discovery. 
Clearly, the discovery “taken or pro-
duced” in the MDL was not yet in the 
court file. If the discovery in question 
had instead been filed in the court file, 
then the appropriate balance would be 
struck under the much higher standard 
governing the common law right of ac-
cess to court files and not by the Pansy 
factors. See In re: Avandia Mktg., Sales 
Prac. & Prod’s Liab. Litig., 924 F.3d 
662, 676 (3d Cir. 2019). 

The conclusion that the Zostavax 
court was addressing only the issue of 
confidentiality of unfiled discovery is 
reinforced by a review of the court file 
in the MDL. Looking for depositions 
taken in the MDL docket, for example, 
none appeared to have been filed. This 
is consistent with modern procedure 
restricting the filing of discovery. See 
Fed. R. Civ. P. 5(d)(1)(A).

The effect of the district court’s 
ruling in Zostavax is that any nonparty 
who can satisfy the seven Pansy factors 
may be able to access discovery “taken 
or produced” in a case despite an exist-
ing protective order of confidentiality. 

The person seeking access to such dis-
covery can ask to modify the order by 
checking off its proof on each element 
of the Pansy list. Given the Zostavax 
ruling in this case of first impression, 
the intervening nonparty’s chances of 
success ought to be pretty high.

After gaining access to discovery, 
however, the inquisitor still faces the 
possible need to challenge the con-
fidentiality of designated material. 
The stipulation in the Zostavax MDL 
provides a fairly standard procedure 
for challenging confidentiality designa-
tions. The question is rather whether 
the standard stipulated procedure is 
valid. “In the event of a challenge to a 
designation,” the stipulation provides 
that the “party” seeking disclosure 
shall meet and confer with the party 
designating confidentiality. See In re: 
Zostavax (Zoster Vaccine Live) Prod’s 
Liab. Litig., Doc. No. 44, Pretrial 
Order No. 19 (Stipulated Protective 
Order), ¶ 6.1, at p. 8, filed Oct. 24, 
2018 (E.D. Pa. No. 18-md-2848). This 
is standard language in such stipula-
tions.

The stipulation in the MDL 
goes on to recite additional stan-
dard language concerning “Judicial 
Intervention with Respect to 
Confidentiality Designations,” which 
is where the validity of the stipulation 
comes into question. In basic terms, if 
the so-called meet-and-confer does not 
produce an agreement, then the party 
challenging a confidentiality designa-
tion must file a motion with the court. 
Stipulated Protective Order ¶ 6.2, at 
p. 8.

This seems to put the burden of 
proof on the party seeking information 
while, in the language of the stipula-
tion, the “burden of persuasion in any 
such challenge proceeding shall be 

CONTINUED ON PAGE 9
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individuals based 
upon the lan-
guage of Section 
2103(b), which 
not only creates 
protections for 
employees but 
also sets forth 
rights of employ-
ers to discipline 
employees who 
are in violation of 
the terms of certified medical marijua-
na use. The court emphasized that to 
hold otherwise would be grossly incon-
sistent with the purpose of the MMA 
to provide safe and effective access to 
medical marijuana for eligible patients, 
while simultaneously protecting them 
from adverse employment actions. 

Contributed by Kate E. McCarthy, 
Esq., Meyer, Unkovic & Scott LLP, 
Pittsburgh; kem@muslaw.com.

Case Summaries

Access by Nonparties to Discovery, Despite Stipulated 
Protective Orders: Just the Beginning?

on the Designating Party.” Stipulated 
Protective Order ¶ 6.2, at p. 8 (empha-
sis added). By seemingly placing the 
burden of proof on the party challeng-
ing secrecy, and placing the burden of 
persuasion only on the party claim-
ing secrecy, the standard stipulated 
language used in this case is of ques-
tionable validity. 

This seems to be particularly true 
in the Third Circuit: “The burden of 
justifying the confidentiality of each 
and every document sought to be 
covered by a protective order remains 
on the party seeking the order.” Pansy, 
23 F.3d at 786-87 and accord Avandia, 

924 F.3d at 671. Whether the stipu-
lated confidentiality order in this MDL 
or any stipulated confidentiality order 
containing such provisions can survive 
in the Third Circuit is a further ques-
tion arising from the Zostavax case. 
Perhaps time will tell.

Dennis J. Wall, Esq. is an experienced 
litigator, mediator and expert witness. He 
is an “AV”-rated attorney and an elected 
member of the American Law Institute. 
He has personally litigated the issues ad-
dressed in this article. He can be reached 
at dennisjwall@earthlink.net. 
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Act Creates Private Right of Action for 
Terminated Employee Holding Medical Marijuana Card

Kate E. McCarthy

By Kate E. McCarthy
In Palmiter v. Commonwealth Health 

System Inc., A.3d, 2021 PA Super. 159 
(Aug. 10, 2021) (Opinion by Bowes, J.), 
the Pennsylvania Commonwealth Court 
held the Medical Marijuana Act (MMA), 
35 P.S. §§ 10231.101-10231.2110, cre-
ates a private right of action. 

Pamela Palmiter was employed 
for a predecessor of the defendant, 
Commonwealth Health Systems (the 
“hospital”), in December 2018 as a 
medical assistant when she obtained 
a prescription for marijuana under 
Pennsylvania’s Medical Marijuana 
Program. Following a promotion in 
January 2019, Palmiter was required to 
take an employment-related drug test. 
Palmiter was fired due to the results of 
the drug test. Palmiter filed suit against 
the hospital, raising various causes of ac-
tion, including a violation of the MMA. 
The hospital filed preliminary objections 
arguing that the MMA does not estab-
lish a private right of action. The trial 
court overruled the objection and, upon 
request from the hospital, certified its 
interlocutory order for appeal. 

The MMA provides that “[n]
o employer may discharge, threaten, 
refuse to hire or otherwise discrimi-
nate or retaliate against an employee 
regarding an employee’s compensation, 
terms, conditions, location or privileges 
solely on the basis of such employee’s 
status as an individual who is certi-
fied to use medical marijuana.” 35 P.S. 
§ 10231.2103(b)(1). A court must 
examine three factors in determining 
whether an implied private right of ac-
tion exists: (1) whether the plaintiff is 
part of a class for whose especial benefit 
the statute was created; (2) whether 
there is an indication of legislative 
intent to create or deny a remedy; and 
(3) whether an implied cause of ac-
tion is consistent with the underlying 
purpose of the legislative scheme. See 
MERSCORP, Inc. v. Del Cty., 207 A.3d 

855, 870 n.14 (Pa. 2019).
The hospital conceded that the first 

and third factors were met but argued 
that there is no indication of legisla-
tive intent to create a private remedy, 
as the MMA specifically authorizes the 
Department of Health to impose civil 
or other penalties for MMA violations. 
See 35 P.S. § 10231.1308(b). 

The Commonwealth Court reversed 
and found that the MMA creates a 
private cause of action for terminated 
employees. The court disagreed with the 
hospital’s interpretation, explaining that 
the authority vested in the Department 
of Health to impose penalties relates 
solely to its power to regulate medi-
cal marijuana providers and that other 
commonwealth agencies are granted the 
authority to enforce other provisions of 
the MMA or to promulgate regulations 
consistent with the MMA.

The court found further support 
for an implied right of action for 
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The trial 
court in Harris 
had justified its 
dismissal of the 
complaint based 
on an argument 
that the defen-
dants would 
suffer prejudice 
by being forced 
to continue on in the litigation given 
an improperly served complaint. Per 
the Superior Court, the trial court’s 
opinion focused on the prejudice 
suffered from litigation itself, instead 
of the improper service. In order to 
justify a dismissal of the complaint, the 
defendant must suffer prejudice from 
the defect in service itself.

The court noted that the defendants 
admitted that they received the com-
plaint the day after the plaintiffs filed 
it. It therefore concluded that the ap-
propriate remedy would have been to 
set service aside and allow the plaintiffs 
to reinstate the complaint and ac-
complish service by the proper means. 
The Superior Court vacated the trial 
court’s order dismissing the complaint 
and remanded the matter for the trial 
court to set aside service and allow the 
plaintiffs to effectuate service by use of 
the sheriff.

Contributed by Thomas Cocchi, Esq., 
Zimmer Kunz PLLC, Pittsburgh; coc-
chi@zklaw.com.

Case Summaries

Improper Service Without Prejudice is not a Basis for Dismissing Complaint

Thomas Cocchi

By Thomas Cocchi
In Harris v. Couttien, A.3d, 

2021 PA Super 160 (Aug. 13, 
2021) (Opinion by Dubow, J.), the 
Pennsylvania Superior Court held that 
Pennsylvania trial courts should not 
dismiss a complaint for improper ser-
vice unless prejudice is shown. Rather, 
trial courts should set aside service 
and allow the plaintiff to reinstate the 
complaint and serve in accordance with 
the rules. 

The case arose after the plaintiffs 
filed suit pro se against the defendants, 
alleging wrongful use of civil pro-
ceedings, abuse of process, malicious 
prosecution and civil conspiracy. The 
plaintiffs served the complaint on the 
defendants via U.S. mail the day after 
filing the complaint. 

The defendants filed a preliminary 
objection based on improper service 
because the plaintiffs had served the 
complaint within the commonwealth 
by U.S. mail rather than by sheriff, as 
required by Pa.R.C.P. 400(a). The trial 
court sustained the defendants’ pre-
liminary objection and dismissed the 
complaint for failure to perfect service 

on defendants. 
On appeal, the plaintiffs presented 

one question for review: did the trial 
court abuse its discretion in dismiss-
ing the complaint for improper service 
when the defendants had, in fact, 
received the complaint within the time 
allowed for proper service?

The Superior Court noted that 
the Pennsylvania Rules of Civil 
Procedure require that original 
process be served only by the sheriff 
within the commonwealth. However, 
that rule does not require the trial 
court to dismiss a complaint for a 
defect in the service. Instead, trial 
courts should only dismiss com-
plaints that were improperly served 
“where the plaintiffs’ failure to com-
ply with the Rules of Civil Procedure 
has prejudiced defendant.” Harris, su-
pra at *1 (quoting McCreesh v. City of 
Philadelphia, 888 A.2d 664, 674 (Pa. 
2005)). Absent a showing of preju-
dice, it is improper for a trial court 
to dismiss a complaint for a defect 
in service and the proper remedy is 
to set the service aside and allow the 
plaintiff to cure the defect. 
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and covering 
up the abuse at 
that time, the 
Supreme Court 
nevertheless 
found that she 
had the burden 
of investigating 
her claims and 
identifying other 
potentially liable 
actors once she became aware of her 
injury and at least one factual cause.

The Supreme Court found that 
its decision regarding application 
of the discovery rule also resolved 
the issue of whether Rice could 
invoke the doctrine of fraudulent 
concealment. While Rice alleged 
numerous affirmative misrepresen-
tations by the diocese that impeded 
her ability to suspect the diocese’s 
involvement, the Supreme Court 
found that neither the alleged mis-
representations nor any failure by 
the diocese to disclose information 
could have misdirected Rice from 
the knowledge that Bodziak as-
saulted her and caused her injuries. 
The court rejected Rice’s attempt to 
invoke a “parishioner-plus” theory 
as an implicit attempt to circum-
vent the inquiry notice standard 
mandated under Pennsylvania law.

 
Contributed by Benjamin D. 

Hartwell, Esq., Ward Greenberg Heller 
& Reidy LLP, Philadelphia; bhartwell@
wardgreenberg.com.

Case Summaries

Pa. Supreme Court Finds Claims Against Diocese, Stemming from 
Alleged Clergy Abuse, Time-Barred Under Inquiry Notice Standard

By Benjamin D. Hartwell
In Rice v. Diocese of Altoona-

Johnstown, 255 A.3d 237 (Pa. 2021) 
(Opinion by Donohue, J.), the 
Supreme Court of Pennsylvania 
found that fraud and conspiracy 
claims against the Catholic Church 
stemming from alleged clergy-abuse 
were time-barred, notwithstanding 
allegations that the defendant-diocese 
fraudulently concealed its culpability 
for the abuse. 

Renee Rice filed a complaint alleg-
ing that she suffered ongoing sexual 
abuse by Charles Bodziak, a reverend 
of the Diocese of Altoona-Johnstown, 
for approximately seven years, begin-
ning in 1974 when she was eight or 
nine years old. In 2016, she filed suit 
in Blair County against the diocese 
and its bishops for their alleged role 
in enabling and covering up the 
abuse. Notably, she filed suit less 
than four months after publication of 
a March 1, 2016, grand jury report 
finding that the diocese (1) returned 
priests to parishes “with full knowl-
edge they were child predators[,]” (2) 
was aware that Bodziak, specifically, 
had abused other victims and (3) 
maintained “secret archives” to hide 
“scandalous information, such as sex 
abuse by priests.” The diocese moved 
for judgment on the pleadings based 
on Rice’s failure to commence the 
suit within the statute of limitations. 
Rice sought to overcome the statute 
by invoking both the discovery rule 
and the doctrine of fraudulent con-
cealment. 

The trial court granted the dio-
cese’s motion for judgment on the 

pleadings, holding that Rice could 
not avail herself of equitable tolling 
because she knew of her injuries and 
Bodziak’s role in causing them at the 
time of the alleged abuses from 1974-
1981. The Superior Court reversed, 
finding a triable issue of fact as to 
whether a reasonable person would 
have come to suspect the potential 
role of the diocese in causing Rice’s 
injuries prior to publication of the 
March 1, 2016, grand jury report. 
With respect to fraudulent conceal-
ment, the Superior Court found that 
Rice could invoke equitable tolling 
if she could establish the existence 
of a “special, confidential relation-
ship” with the diocese, requiring it to 
disclose its knowledge of the cover-
up to her. 

The Supreme Court reversed the 
Superior Court’s order and reinstated 
the trial court’s dismissal of the case. 
In so doing, the court reaffirmed that 
Pennsylvania continues to follow the 
“inquiry notice” approach, wherein the 
statute begins to run when plaintiff has 
actual or constructive knowledge “of at 
least some form of significant harm and 
of a factual cause linked to another’s 
conduct[.]”

Applying this standard — which is 
narrower than the approach utilized 
in many other jurisdictions, wherein 
the statute begins to run when the 
plaintiff has notice of her cause of ac-
tion — the Supreme Court determined 
that the statute of limitations began to 
run, at the latest, when Rice was last 
assaulted in 1981. While Rice claimed 
she did not have reason to know of 
the diocese’s alleged role in enabling 

Benjamin D. Hartwell
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Case Summaries

Pa. Supreme Court Broadens Evidentiary Privilege 
Applicable to Medical Peer-Review Documents
By Kate E. McCarthy

In Leadbitter v. Keystone Anesthesia 
Consultants, Ltd., 256 A.3d 1164 (Pa. 
2021) (Opinion by Saylor, J.), the 
Pennsylvania Supreme Court examined 
the scope of the Pennsylvania Peer 
Review Protection Act (PRPA), 63 P.S. 
§§ 425.1-425.4, and its prior decision 
in Reginelli v. Boggs, 181 A.3d 293 (Pa. 
2018).

Broadly stated, the PRPA pro-
tects the “proceedings and records of 
a review committee” from discovery 
or introduction into evidence in any 
civil action against a health care pro-
vider. 63 P.S. § 425.4. In Reginelli, the 
Pennsylvania Supreme Court ruled that 
while the PRPA’s evidentiary privilege 
applies to information or documents 
supplied to a “review committee,” it 
does not apply to all “review organiza-
tions.”  

In 2014, Dr. Carmen Petraglia ap-
plied for appointment to the medical 
staff at St. Clair Hospital for orthope-
dic surgical privileges. In considering 
these requests, the hospital’s credential-

ing committee assembled and reviewed 
a variety of information, including 
professional opinions and performance 
evaluations of Petraglia. The hospital 
thereafter granted Petraglia staff and 
surgical privileges. 

In a medical malpractice action 
filed against the hospital and other 
entities, plaintiffs sought to obtain 
the credentialing file for Petraglia, 
who performed two spinal surgeries 
on Leadbitter. Asserting the evi-
dentiary privilege under the PRPA, 
the hospital redacted or refused 
to produce portions of the file. In 
response to a motion to compel filed 
by Leadbitter, the trial court, relying 
upon Reginelli, ordered the hospital 
to produce the entire unredacted 
file. The Superior Court affirmed the 
trial court’s ruling, reasoning that 
although the hospital’s credential-
ing file contained some peer review 
materials, the hospital’s “credential-
ing committee” was not a “review 
committee” within the meaning of 
the PRPA. 

The Supreme Court reversed, ap-
plying a broader definition of “review 
committee.” More specifically, the 
court emphasized that any hospital 
committee that engages in peer review 
can be considered a “review com-
mittee” for purposes of invoking the 
protections of the PRPA.

The court further contrasted 
credentialing, which involves the 
objective requirements delineated for 
appointment to a hospital staff, such 
as academic degrees, board certifi-
cations and licensing status, with 
privileging, which involves a more 
subjective assessment of a physician’s 
qualifications to treat a patient. Thus, 
privileging, as argued by the hospital, 
necessarily involves peer review of a 
physician’s capabilities, even if that 
review is performed by a “credential-
ing committee.”  

The high court explained that such 
an interpretation is necessary to further 
the purposes of the PRPA: improving 
overall quality of health care and safety 
for patients through robust peer review 
processes that promote candor and 
frankness bolstered by the expectation 
of confidentiality. The Leadbitter court 
emphasized that Reginelli remains good 
law to the extent that it holds that an 
entity or committee whose review is 
limited to objective professional criteria 
is not a “review committee,” and thus 
does not enjoy the evidentiary protec-
tions of the PRPA. 

Contributed by Kate E. McCarthy, 
Esq., Meyer, Unkovic & Scott LLP, 
Pittsburgh; kem@muslaw.com.

mailto:kem@muslaw.com


Civil Litigation Update Fall 202113

Section News

Civil Litigation Section members 
are encourged to submit articles for 
the Civil Litigation Update. To be 
considered for inclusion in the next 
issue, please submit proposed articles 
by Jan. 7 to editor Bradley Smith at 
bsmith@galfandberger.com.

Case Summaries

Supreme Court Opens Door for Enterprise Liability in Pa.
By Benjamin D. Hartwell

In Mortimer v. McCool, 255 A.3d 
261 (Pa. 2021) (Opinion by Wecht, 
J.), the Supreme Court of Pennsylvania 
paved the way for a cross-directional, 
multilayered approach to corporate 
veil piercing, sometimes referred to as 
“single-entity,” “enterprise” or “hori-
zontal” liability. Under this theory, a 
plaintiff can pierce the veil of one com-
pany upward to reach its owners and 
then “reverse-pierce” the veil downward 
to reach the assets of a sister company.

In March 2007, Ryan Mortimer 
was injured when an intoxicated driver 
collided with her car. The restaurant 
that served the intoxicated driver 
was situated in a mixed-use building 
owned by McCool Properties LLC. 
The restaurant’s liquor license was 
owned by another company called 340 
Associates LLC. Both 340 Associates 
and McCool Properties were owned by 
members of the same family: broth-
ers Andy and Chris McCool owned 
340 Associates and they, along with 
their father Raymond McCool, jointly 
owned McCool Properties. Mortimer 
commenced a dram shop action against 
several defendants, including 340 
Associates, and obtained a $6.8 million 
judgment. As a liquor licensee found 
in violation of the Liquor Code, 340 
Associates was held jointly and sever-
ally liable for the entire judgment. 

However, it had few significant assets 
and carried no insurance with which to 
satisfy the judgment. 

Accordingly, Mortimer initiated a 
subsequent action against 340 Associates, 
McCool Properties, the McCool brothers 
and Raymond McCool seeking, among 
other things, to hold McCool Properties, 
the McCool brothers and Raymond 
McCool liable for the conduct of 340 
Associates under an “enterprise liabil-
ity” theory. While, up to that point, the 
Supreme Court of Pennsylvania had not 
adopted any theory akin to “enterprise 
liability,” several federal trial courts were 
applying it based on a prediction that the 
court would eventually embrace it. The 
Superior Court considered whether to 
apply enterprise liability in Miners, Inc. v. 
Alpine Equip. Corp., 722 A.2d 691 (PA 
Super 1998), but ultimately declined to 
do so in the absence of express Supreme 
Court guidance. 

The trial court found that the 
McCool brothers sufficiently adhered 
to corporate formalities so as to avoid 
piercing the veil of 340 Associates. The 
court rejected the claims against McCool 
Properties and its owners, both because 
enterprise liability had not been adopted 
in Pennsylvania and because, even if it 
had been, Mortimer could not satisfy the 
five-part test that was considered by the 
Miners court, particularly since McCool 
Properties and 340 Associates did not 

have identical ownership. On appeal, the 
Superior Court affirmed the trial court’s 
decision in all respects, but suggested 
that if the Supreme Court were to adopt 
enterprise liability, it would hold McCool 
Properties and its owners liable under 
that theory. 

The Supreme Court affirmed. 
Significantly, the court ruled, for 
the first time, that there is no per 
se preclusion on enterprise liability 
under Pennsylvania law. However, 
the Supreme Court agreed with the 
trial court that there would be no 
factual basis to apply enterprise liability 
against McCool Properties and its 
owners because of the lack of common 
ownership and the McCool brothers’ 
adherence to corporate formalities. 
While the court declined to adopt 
a rigid test for application of enter-
prise liability, it suggested that, at a 
minimum, a plaintiff would have to 
establish that the alleged enterprise 
between sister companies involved 
common ownership, failure to adhere 
to corporate formalities and the use 
of the corporate form to perpetuate a 
fraud, wrong or injustice.

 
Contributed by Benjamin D. 

Hartwell, Esq., Ward Greenberg Heller 
& Reidy LLP, Philadelphia; bhartwell@
wardgreenberg.com.

Civil Litigation Section Hosts Dinner, Announces Retreat
The PBA Civil Litigation Section 

Harrisburg Regional Dinner took place 
on Nov. 9, 2021, at the Country Club of 
Harrisburg.

Judge Jennifer P. Wilson of the Middle 
District of Pennsylvania spoke about her 
journey to the bench and the impact of 
COVID-19 she has seen on court proceed-
ings.

Save the date: The 2022 Section Retreat 
will take place in Gettysburg from April 29, 
2022, through May 1, 2022.

Beginning on Friday, sessions will 
be held on professionalism, civility and 
ethics. On Saturday, panels of speakers 
will discuss the most recent case law on 
personal jurisdiction, updates on discovery 
and deposition practice in an evolving legal 
climate and best trial practices.

On the final day of the retreat, trauma-
based lawyering and civil litigation hot 
topics will round out three days of accred-
ited continuing legal education. After two 

years of being unable to have the Section 
Retreat in person, 2022 will bring an 
opportunity to again share meals and visit 
with colleagues from across the common-
wealth while earning CLE credit.

Stay tuned for information about how 
to register.
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